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ABSTRACT

The proposed study analyzes developments and
perspectives of soft and hard law in the context of
corporate governance. Thus, at the level of the
specialized literature, a series of studies were conducted
on the role of effective corporate governance as well as
on the evolution and prospects of soft and hard law on
information transparency. For the purpose of the
analysis, the authors conducted a qualitative study on
the evolution and prospect of soft and hard law in the
context of corporate governance. The results show that
corporate governance has evolved more and more in the
post-economic crisis and a greater emphasis is placed
on the transparency of the information provided in
conjunction with the revival legislation.
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First of all, we consider that it is necessary to state the
importance of this subject. It is a proven fact that history
has the tendency of repeating itself, regardless of the
domain or area of interest. That is the reason why we
think that it is of incontestable relevance to analyze the
past, the present and, based on these elements, the
future of corporate governance. Is there any potential
future of interest for this analysis? Clearly, not. It would
be useful to identify and regulate the specific measure
that would have the potential to prevent economic
failures, even extended to global financial crisis, from
happening. This is the desired result, but it is far from
the reachable and even a partial improvement could
serve as a real success.

Why is now the proper moment for such an analysis?
Because some of the panic and turbulence caused by
the relatively recent global financial crisis have started to
fade, leaving a better view upon the major factors that
triggered the financial crisis and the mechanism that
allowed it to expand. This is the perfect example that
history tends to repeat itself. One of the major factors
was, the same as for the financial crisis that occurred at
the beginning of the precedent century, either the failure
of corporate governance regulation, or improper
appliance of such regulations. Analyzing how corporate
governance failed to play its role and stop or at least
help at damage control is of crucial importance to be
able to correct the flaws as soon as possible. Prompt
action must be taken not only to develop regulations that
could prevent future crisis from emerging, but also to be
able to recover faster from the current crisis, which we
consider not to be fully over.

This paper has the scope of analyzing some of the
regulations that are connected with the stated status
quo, the way they were influence by the latest crisis and
how they reacted to change depending on the domain
they were implemented in.

Currently, the speciality literature defines the methods of
scientific incursion and text construction of a paper as
being a ,way” to be followed in the research activity for

fulfilling the objectives, namely for informing and training.

The procedures, techniques and instruments used in the
scientific incursion are components of the method,
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viewed as support elements or concrete ways for its
capitalisation (Gray et al., 2007, Dunbar and Weber,
2014, Kiss et al. 2015)

The research endeavour represents a logical incursion
for approaching the evolutions and perspectives of soft
and hard law on corporate governance, which is based
on a positive research, by trying to explain and predict
the actual reporting practices in audit, but in the same
time a normative research as well. For reaching the
objectives of this research, we rely on a qualitative
approach for summarising the aspects which will be
discussed in every section. By using an approach from
general to particular (Gray et al., 2007), we begin any
analysis by presenting the concepts, taking into
consideration the discoveries offered by the academic
research and professional bodies. In what the human and
social sciences concerns, this research is based on the
non-participative observation (Lesage and Wechtler,
2012), on the inductive research method, on the
document analysis and comparison techniques. The
reforms in the corporate governance domain were
punctuated by the cross-section method, which is mostly
applied to the theoretical aspects, where we presented a
historical incursion of the most important reforms in the
domain of corporate governance.

After seeing that legal framework for better corporate
governance is being elaborated, we consider to be of
crucial importance to have a better monitoring of how
the legal framework is being implemented in practice.
Apparently, there seems not to be a very efficient
monitoring of the corporate governance statements that
the companies publish. "In most Member States,
responsibility for enforcing the obligation to publish is left
to investors who, depending on the culture and traditions
in their Member State, often take little action. Financial
market authorities or stock exchanges and other
monitoring bodies work within different legislative
frameworks and have developed different practices"
(Green Paper, p.19). The main issue is that in most of
the Member States they only play a formal role in
verifying whether the corporate governance statement
has been published. Meanwhile, there are few Member
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States that check if the information provided by the
companies is complete or not by the means of either
public or specialized authorities.

A more practical and efficient method according to
European Commission's Green Paper would be to have
the information published by the companies checked
whether it is sufficiently comprehensive by so called
monitoring bodies such as stock exchanges or securities
regulators. This solution arises a problem of objectivity
on behalf of the monitoring bodies. The specified bodies
or authorities should not have a say on the content of
the information disclosed or make business judgments
regarding the solutions chosen by the company for that
matter. On the other hand, to enhance the desired
effect, authorities could rely on publishing the result
obtained out of the monitoring activity, indirectly forcing
the companies towards more complete transparency. As
any legal framework, for this to be effective enough, the
use of formal sanctions in case of serious non-
compliance could and should be enforced, as it is
currently done in Spain for example (Study on
Monitoring and Enforcement Practices in Corporate
Governance in the Member States, page 63).

The European Commission believes that "one way to
improve monitoring could be to define the corporate
governance statement as regulated information within
the meaning of Article 2(1)(k) of Directive 2004/109/EC
and thus make it subject to the powers of competent
national authorities laid down in Article 24(4) of the
Directive." (Green Paper, p.19). There is one good part
in the fact that monitoring bodies in Member States
developed different practices in having a great potential
for improving the exchange of best practice.

Domains of appliance for corporate governance
regulations

It can be stated that corporate governance "has become
a multilevel regulatory laboratory, in which 'hard' law
overlaps and intersects with 'soft' law in numerous, fast-
evolving ways, a traditional approach to the study of
corporate or company law as a relatively confined
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doctrinal area soon reaches its limits" (Sun, W. etal.,
2011). Therefore, it is compulsory to analyze some of
the main areas of interest in which corporate
governance has interactions and notice how those
interaction have been influenced by the recent financial
crisis. It is known that financial systems around the world
can be mainly delimited as being either capital market -
based systems or bank-based systems.

a) Capital market

Since the 60's, corporations have suffered a
financialization process that has led to significant
changes in the corporate regulatory framework. There is
no doubt that some form of regulation in the financial
sector is justified, and no regulatory system functions
well unless it is accompanied by proper regulation and
enforcement thereof, but the value of regulation must be
determined by both its benefits and its costs.

Compared to other types of markets such as product
markets, capital market are well-developed markets and
operate in highly regulated environments. A need for
further development of existing regulations emerges
from the fact that the capital market is an area with
numerous opportunities for fraudulent activities such as
insider trading or manipulation and incentives to defraud
public investors. Therefore, "capital markets are
relatively difficult to regulate because, unlike in the bank
system, there is no single focal point on which regulators
can focus. Regulators must regulate the market entirely,
and due to the nature of the capital market, regulatory
failure would lead to disaster" (Kieff & Paredes, 2010).

The next natural question is how to regulate capital
markets. Empirical studies have not managed yet to fully
identify the benefits of capital market regulation, but
United States experience is a good starting point
considering the fact that in the U.S. one can find the
most advanced capital markets. Suggestions based on
U.S. experience clearly show that for capital markets to
work properly there is need for three sets of regulation:

"strong investor protection;

— astrong watchdog or enforcement agency, like
the U.S. Securities and Exchange Commission;

— strong regulation of intermediary institutions."
(Kieff & Paredes, 2010).

What needs to be done can be sketched out from the
U.S. model, but the complexity of enforcement of capital
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market regulation should not be underestimated.

Starting from disclosure regulation cannot work without
proper accounting and auditing rules and leading to
antifraud rules that can work only sustained by a strong
watchdog such as SEC, there are a multitude of factors
to be taken into account among with private enforcement
and a well-functioning judicial system.

"The Transparency Directive is a minimum
harmonisation measure requiring listed companies to
disclose acquisitions and disposals of substantial
shareholdings, and prescribing minimum content for
management reports" (Johnston A., 2009). According to
provisions in the mentioned Directive, Member States
must require shareholders to notify companies in case
the amount of the voting rights "reaches, exceeds or
falls below" (Directive 2004/109/EC) various thresholds
(set at the lower level, 5%, by most of the states). In
case of shareholders agreements of acting in a
coordinated manner, either by transferring voting rights
or concluding a range of agreements that have
implications for corporate control, similar obligations
apply. The Directive specifies the information that must
be included in the notification given to the company.
There must be made a statement about:

"the resulting situation in terms of voting rights;

— the chain of controlled undertakings through
voting rights are effectively held;

— the date the threshold was crossed or reached:;

— the identity of the shareholder and any person
entitled to exercise voting rights on the
shareholders' behalf" (Directive 2004/109/EC).

The notification does not have implications only
regarding the relationship between the shareholders that
have this obligation and the company, but also to third
persons, the company being obliged to make this
information public within three days from receipt.

There are also specific obligations that occur in case of
a public listed company, that are enforced by the
mentioned Directive and have the purpose to raise the
degree of transparency, which was a considerable
important factor that caused major problems during the
last financial crisis that occurred in 2008-2009. The
problem of transparency has tried to be solved following
the fact that listed companies are required to:

"ensure equal treatment for all holders of
shares who are in the same position" (Directive
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2004/109/EC) as regarded to the supply of
information;

— "produce an annual financial report which
consists of audited accounts and management
report" (Directive 2004/109/EC);

— produce a "half-yearly financial reports, which
include condensed financial statements and an
interim management report" (Directive
2004/109/EC).

The direct implications of the application of these
provisions considering the fact that the report must be
certified by the ones responsible is to offer a correct
perspective upon the performance of the company's
business and position, a realistic view over the main
risks and uncertainties that the company faces and last
but not least, to comply with the requirements of the
Fourth Company Law Directive by producing qualitative
as well as quantitative reporting.

"By assisting shareholders to gain a better
understanding of the way in which resources are
developed, enhanced and allocated within companies,
this reflexive solution aims to ensure that corporate
management have sufficient autonomy to pursue project
which have a longer-time horizon, whilst leaving the
existing legal mechanisms of accountability to
shareholders intact" (Johnston A., 2009). The important
note that has to be made is that the use of quantitative
disclosure as a part of reflexive regulatory strategy is at
an experimental stage and has to be kept under review,
whether it works or not, to ensure that the costs of the
exercise can be justified.

There is more to capital market regulations, obligations
that occurred after the financial crisis and have to do
with the disclosure of corporate governance regime. It is
required by law for the listed companies to "include a
corporate report governance statement in their annual
financial report" (Directive 2006/46/EC). The statement
should contain, according to the Directive, relevant
information such as the national corporate governance
code that the company is subject to, any codes the
company voluntarily decided to apply, all important
information regarding corporate governance practices
applied beyond the requirements under national law and
explanations concerning departures from the codes to
which it is subject (comply or explain principle). "These
far-reaching disclosure obligations, particularly those
prescribed by the Takeover Directive, will enable the
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market better to evaluate the possibility of a transfer of
corporate control, and to price the company's shares
accordingly" (Johnston A., 2009).

In conclusion, numerous regulations regarding capital
market and listed companies have been elaborated with
high cost and it is time to measure whether the impact
was made in the right direction and of the proper
amplitude. "Taken together, these regulatory
interventions signal an attempt to harness market forces
to encourage companies to comply with shareholder
preferences as to governance structure, within the
existing constraints and possibilities of national company
law. Institutional investors might build on this regulatory
framework and use their market power to drive
convergence on a norm of one share, one vote, without
positive harmonisation being required at the
supranational level" (Johnston A., 2009). In the end, all
these measures aim to encourage shareholders and
institutional investors to play a more active role in the
governance of the companies they invest in.

b) Credit institutions / Banks

In this case, the main question is "why?". Why is there
need for regulation in the bank system considering the
straight forward way it works? Basically, banks fund
themselves from the deposits of those who have liquid
capital and then loan the money to those who need this
kind of capital. The answer finds its sustainability in two
main ideas. "One is that it is impractical for dispersed
depositors to monitor the bank effectively in an
organized fashion because of the collective action
problem. Thus, regulators monitor banks on behalf of
dispersed depositors" (Dewatripont & Tirole, 1995).
Second, "banks often participate in (and sometimes
operate) payment systems that inevitably accompany
systemic risk, thus producing a negative externality.
Failure of one payment transaction may lead to disaster,
so participants call for some form of regulation to deal
with this systemic risk" (Goodhart et al.,1998).

Moreover, there is need to analyze what kind of problem
could the regulations prevent. Firstly, there the tendency
for the banks to either loan more than they can afford or
give loans that are not profitable. Partially, this problem
has some safe measures in most jurisdictions such as
deposit insurance in case of bank failure, rescue
measures from the central bank or the government. On
the other hand, the banking system faces a lot of various
risks because of the different financial assets or failures
caused by technological failure.
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Bank regulation is designed to respond the risks that
affect the banks as centralized risk takers by ensuring
proper risk management by the banks. Of the changes
brought by these regulations is that banks are obliged to
make proper and strict assessments of each loan in the
bank's asset portfolio. "These strong and active
interventions by regulators are understood to be
necessary in the bank system today. While enhancing
the transparency of banks is considered important,
market discipline is often not practicable, even though
academics often argue that it should be" (Kieff &
Paredes, 2010).

The banking environment has today shifted from only
facing credit risk to also facing market risk, from
economies of scope to economies of scale which tend to
create large banking institutions that are hard to monitor
properly and from traditional banking business activities
to other new business activities. Nowadays, regulatory
measures have been altered by the needs and are
rather indirect than direct as they used to be in the past.
For example, past regulations were developed in such
manner that they tried to manage risk by prohibiting risky
investments. On the other hand, regulations developed
in present have an indirect approach towards risk and
analyses only capital, counting on the fact that capital
regulation has other pillars to rely on, such as internal
control and accounting systems of the banks.

In the end, it also comes to the cost of bank regulation
which indicates the effectiveness of the measures
compared to the prevented risks. "First, there is the cost
of providing proper deposit insurance. Second,
regulation tries to prevent bank failure by requiring
soundness of banks. Third, bank failure results in an
enormous cost, as post insolvency treatments often
carry very high costs" (Kieff & Paredes, 2010). The main
idea is that this comes to confirm once again that it is
better to prevent than to treat.

Lessons from the financial crisis and the way
forward

"The speed and intensity of the panic in 2008 gave
financial globalization a bad name in many countries,
thereby undermining the credibility and political leverage
of institutional investors and hedge funds to press for
governance improvements via public ordering"(Sun W.
etal., 2011). The Great Recession had a major impact
on asset repricing, mainly regarding substantial losses
incurred by pension funds in countries all over the world,
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fact which triggered a strong public support for corporate
governance reforms, support which is probably directly
correlated with the equity exposure of the pension
assets in each country. Another effect of asset repricing
and also of higher international market correlation have
led to an increased incentive for outside investors to put
pressure on the firm included in their portfolio for
increased alpha performance. "At the same time, the
conservative funding strategy adopted by many non-
financial firms, at least in developed markets, may have
attenuated this private ordering leverage.” (Sun W. et
al., 2011).

The recent financial crisis has its roots in fraudulent
behaviour of board members, excessive remuneration
levels topped with failure to monitor and oversee. These
are the factors that have managed to turn this financial
crisis in one of the worst and dangerous financial
collapses since the early part of the twentieth century.
"Improved decision-making is thus called for in moving
corporations to better performance levels" (Useem,
2006). "However, boards are trying to balance their
function as compliance officers with their function as
shapers of the corporation's future" (Lorsch & Clark,
2008).

At the same time, another problem occurred - society
has begun to reconsider deviant behaviour and as a
result the lower levels of conduct are now considered to
be acceptable whereas in the past same levels were
totally unacceptable. "Thus, even though researchers
and commentators have usually linked corporate
governance to control are seeing new approaches that
call for behavioural and leadership change and the
development of a holistic paradigm that is more suitable
for the complexities of the twenty-first century” (van Ees
etal., 2009).

Basically, the impact of the latest financial crisis and the
foregoing analysis and arguments point to the fact that
there is obvious need for effective and enforceable
regulation, a strengthening of governance codes, a
greater focus on ethics and leadership, the
enhancement of shareholder voice and last but not least
the strengthening of disclosure and transparency. "Other
drivers of governance are originating from corporate
responsibility and socially responsible investment
themes" (Brennan & Solomon, 2008). There is
opportunity for learning from relationship-based systems
and this could provide a whole new path, the one where
key-stakeholders have greater influence and decision-
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making rights, this leading as a natural conclusion to a
higher level of input into the companies' strategies.

"The importance of incorporating a multidisciplinary
perspective in governance appears to be the key to
understanding governance failures. Governance
research has often been left to accounting and legal
academics and it is increasingly evident that this
approach is far too narrow. Drawing on a more holistic
approach to governance will provide a wider lens
through which to view the antecedents and impact of the
global financial crisis. In addition, it will provide
executives and directors with a range of variables that
influence good governance and highlight where the
focus should be in introducing good governance
practices." (Sun W. et al., 2011).

The conducted analysis clearly leads to the conclusion
that there is need for a holistic, even a multidisciplinary
approach by integrating multiple lenses and
perspectives in understanding corporate governance.
This is necessary because corporate governance has
gone further that its boarders being connected with
several other domains and therefore, in order to be able
to correctly asses the current status of corporate
governance. Why? The answer is simple and mainly
relies in the fact that only by this method the correct and
adequate future path for corporate governance could be
regulated. "This would enable corporations and the
economy to mitigate and to better manage a crisis. In
this way, a balance between compliance and
behavioural approaches is important - regulation to
ensure timely and valid disclosure and good structures,
alongside focus on ethics, culture, leadership, power
and human resource practices to ensure organizational
objectives are met in an ethical manner" (Sun W. et al,,
2011).

This being said it is obvious that a purely structural
approach does not offer the necessary wide view upon
the matter, leading to the need of inclusion of other
several processes which would ensure a balance
between shareholder and stakeholder needs, internal
and external environment. The finally of this change,
along with the proper organizational purpose, would
clearly bring a more effective governance. It is
necessary to understand what makes corporate
governance tick. We consider that a better
understanding of its major pillars - decision-making
process, the boardroom culture or the networks and
structures of the decision-makers and elites - would

139



contribute to a deeper and richer model of corporate
governance.

After an overview on the past and current situation, there
is proof beyond any doubt that more has to be invested
in developing stronger, wider and more effective
corporate governance regulations. There comes the
question of cost, but no matter what the cost may be it is
certainly lower than the losses caused by the repeated
systemic failures. Although, it is difficult to estimate
correctly the cost of regulation and enforcement, at first
sight, the cost of regulation in the capital market seems
higher (it has to reach a wider range of matters) than in
the banking system.

Investing in better regulations for one of these systems,
may depend as a choice, on how developed a country's
economy is. In smaller economies with not such a
developed capital market, investing in regulations for
banking system seems more rational as it comes with
lower costs as well. On the other hand, in a larger
economy, where the capital market is a source for
providing capital at cheaper cost, focusing on the

development of capital market regulation is wiser
considering the fact that the benefits provided by the
capital market could outweigh the cost of regulation.
Compared to the theoretical analysis, in the real world,
the cost of the two systems have to be considered in an
aggregate manner as they coexist as globalization of the
financial markets allow investors to borrow or fund
themselves from foreign markets, this making the
situation far more complex.

As a final statement, it could be said that clearly one
system does not fit all economies. Although it is the era
of globalization, it should not be forgotten the fact that
economies still have the tendency of preserving the
specifications given by the geographic and legal
environment. Therefore, in order to prevent the
unfortunate past events from happening once again,
when developing new regulation, even itis made in such
a manner that it should work worldwide, adjusting it to
the specific of each economic system should be of great
concern.

Corporate governance is a system that acts and reacts.
It is up to the regulating institutions to provide such an
input, that the reaction will better suit our purposes.
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